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An issue that has received little attention at the United Nations
Conference on the Law of the Sea (UNCLOS) is the effect that a new
regime for the oceans would have upon international organizations.’
The reordering of areas of national and international jurisdiction that
may result from the Conference
will obviously have profound
implications
for institutions
which exist in order to facilitate
cooperations
between states in matters relating to the oceans. The
extension of national jurisdiction to a 200-mile economic zone will
restrict the scope for international
cooperation
and regulation,
particularly in relation to marine scientific research’ and the regulation
of fisheries.3 The organizations
concerned with these matters will
therefore have to reevaluate their objectives and programmes in the
light of any changes in the legal regime for the oceans resulting from
UNCLOS.4 States, too, will have to give their attention to the impact
of the Conference on international organizations.
At present, even
states with abundant
administrative
resources
have difficulty
maintaining consistency in their approach to the work of the various
organizations
concerned with the oceans. Thus, it is important for
states to take stock of the work of these organizations and to be clear
which ones ought to assume different roles in any new regime to
emerge from the Conference.
International
organizations
are likely to be affected not only
through general changes in the law of the sea regime but also through
the inclusion in any ultimate treaty of specific functions that are to be
performed by them. In fact, the texts under negotiation at UNCLOS
have contained various references to international organizations. In a
few cases, specific organizations have been named and tasks that they
are to perform have been set out. In most cases, however, the draft
articles refer to functions
to be carried out by ‘competent
international organizations’.5 There are various reasons for the lack of
widespread reference to specific organizations. On occasion, the text
simply embodies a proposal put forward by a delegation without
considering which organizations might fulfil the functions proposed.
In certain instances, there has been disagreement among states at the
Conference over which organizations should carry out the tasks in the
texts, and states are reluctant to assign functions to organizations of
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Competent

have
organizations
’ International
the
observers
at
participated
as
Conference,
but have not played active
roles.
Generally,
they
have
restricted
information
providing
themselves
to
about their activities and responding
to
specific requests
for advice. They have
not
been
involved
overtly
in
the
elaboration
of the substantive
provisions
of the text under
negotiation
at the
Conference.
2 See D.P.D. Scott, ‘Implications
of the
Third United Nations Conference
on the
Law of the Sea for marine
scientific
research’, Nature, June 1977, pp 4-6.
3 See E.L. Miles, ‘Changes in the law of
the sea: impact on international
fisheries
organizations’,
Ocean Development
and
International
Law, 1977, Vol 4, pp 409444.
4 Both FAO’s Committee
on Fisheries and
the
Intergovernmental
Oceanographic
Commission of UNESCO have undertaken
such reviews
of their programmes
and
activities:
See Report
of CON
on its
1 1th Session,
FAO Dot CL 7117. May
1977,
pp 13-16;
IOC 10th Assembly.
October 1977, Res X-25.
5The
use of the word ‘competent’
in
relation
to international
organizations
often appears unnecessary
and is apt to
cause confusion. If it refers to the internal
the
constitutional
competence
of
organization then the matter goes without
saying. Action taken by the organization
that
is not
in accordance
with
its
constitutional
authority
(that is, falling
within
its express
or implied
powers)
should be regarded as ultra vires. In most
contexts, the word ‘appropriate’
is more
suitable.
6 Third United Nations
Conference
on the
Law of the Sea, Official
Records,
Vol V.
Fourth Session, Plenary, 70th Meeting, p
72.
7 A/CONF. 62/L. 14, 10 August 1976.
80p tit, Ref 6, Vol VI, Fifth Session, 3rd
Committee, 28th Meeting, p 86.
’ Rev 1,24 August 1976.
‘O A/CONF 62/L 22, 10 April 1978.
” Proposed Article 1.
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which they are not members. Moreover, in drawing up the negotiating
texts, the chairmen of committees have avoided taking positions on
the designation of organizations for the functions referred to in the
texts.
There is, however, evidence that states have envisaged some sort of
rationalization of the role of the various organizations concerned with
the oceans. Article 273 of the Informal Composite Negotiating Text
(ICNT)
provides that states should endeavour
to ensure that
competent
international
organizations
coordinate
their activities
relating to the transfer of marine technology, and Article 278 provides
generally that competent international organizations
referred to in
sections of the text dealing with marine scientific research and the
transfer of marine technology should take measures in cooperation to
ensure the effective discharge of the activities assigned to them. It can
also be argued that in some fields the activities assigned to
international organizations by the negotiating text are crucial. Articles
208 to 2 13 call on states, acting through competent international
organizations, to establish laws and regulations to prevent and control
pollution from land-based sources, pollution from seabed activities,
from the dumping of wastes, from vessels, and from the atmosphere.
In a sense, therefore, this section of the text assigns the practical
implementation of a new law of the sea convention to international
organizations. Thus, it is essential that the organizations that might be
involved under these articles be identified as early as possible.
The proliferation of references to organizations in the negotiating
texts was noted by the delegate of Portugal at the Fourth Session of
the Conference in May 1976,‘j and he argued that at some stage the
Conference
ought to consider
the allocation
of functions
to
organizations.
In addition, he asked that an annotated directory of
global and regional agencies concerned with the oceans be prepared
by the Conference
Secretariat.
During that session, too, the
Portuguese delegation had organized informal consultations among
delegations on institutional aspects of the Convention on the basis of
background material the delegation itself had prepared.
The directory of global and regional agencies, compiled by the
Conference Secretariat, was presented to the Fifth Session of the
Conference in August 1976,’ and although the Portuguese delegate
suggested that if time were available the Conference should discuss
the international institutional machinery required to implement the
Convention,8 no debate was formally organized. At the same session,
the delegate of Portugal circulated informally an ‘annotated table of
references to institutional mechanisms contained in the Revised Single
Negotiating Text’,’ which was a revision of the material prepared by
the delegation for their informal consultations at the Fourth Session
of the Conference.
The document
purported
to identify all the
references
to international
organizations
in the RSNT and to
designate tentatively specific organizations for each reference.
At the Geneva phase of the Seventh Session of the Conference
(April-May 1978) the Peruvian delegation submitted a proposal for
the creation of an ‘International
Commission on the Law of the
Sea’,‘O described as ‘an intergovernmental
body responsible for the
examination of problems which may arise in connection with the
application of the provisions of the present Convention’.”
Included
among this Commission’s responsibilities are ‘the harmonization
of
the provisions of this Convention with other international instruments
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‘.I2 On 5 May, the Portuguese delegation introduced a proposal for
the convening of a periodic conference on international ocean affairs
that would undertake a review of the manner of implementation of the
new regime for the oceans. l3 Informal consultations also continued on
Portugal’s draft table of references, and a revised table based on the
ICNT was distributed.i4 Towards the end of the Geneva phase of the
Seventh Session a proposal for a declaration
or resolution on
international institutional arrangements was introduced by Portugal
on behalf of eighteen
statesi
This proposal
envisaged
the
appointment of an ad hoc study group to identify gaps in present
institutional arrangements in the field of ocean affairs, to evaluate the
institutional implications of the implementation
of a law of the sea
convention, and to formulate proposals for the improvement of the
UN system for ocean affairs. However, none of the above proposals
were discussed in formal session at the resumed Seventh Session in
New York, August-September
I978.
Should UNCLOS result in a final agreed text, there will be a need
to determine the agencies to which the text refers. Even in the absence
of a final Convention,
however, there are many issues under
consideration at the Conference that either are within the scope of the
existing activities of international organizations or would generally be
agreed in any event to be necessary duties for organizations
to
perform.” The purpose of this article is to identify the roles envisaged
for organizations
in the Conference
negotiating
text’? and to
determine
which organizations
might assume those roles either
separately or in cooperation with others.
I..

” Proposed Articie 2.
l3 A/CONF
62/L 23. 4 May 1978. At the
second
session
of the Conference
at
Caracas, the Secretary-General
of the UN
had
referred
to the
need
for some
institutional
means for identifying
problems arising out of the implementation
of
a new law of the sea treaty and had said: ‘A
periodic assembly
of the parties to the
Convention,
for the review of common
problems and for the development
of ways
tn meet any difficulties produced by new
loses of the seas, would be one possibility
worth considering’
(cr,o cif, Ref 6, Vol 1,
Second Session, Plenary, 14th Meeting,
para 42). In subsequent
debates, support
for this idea was received from Sri Lanka
(ihid, Vol V, Fourth Session Plenary. 59th
Meeting,
p 171 and Portugal (ibid, 60th
Meeting, p 25).
‘* Rev 2, March 1978.
l5 AICONF
62/L 30, 18 May 1978. The
sponsors
were
Bulgaria,
Cape
Verde,
Chile,
Egypt,
France,
Indonesia,
Iran,
Kenya, Liberia, Mexico, Morocco,
Nepal,
the
Netherlands,
Poland,
Portugal,
Senegal, Spain and Uruguay.
I6 For example, the substantial increase in
offshore
drilling
within
the
ZOO-mile
zones of states has created a concern for
the impact
of these activities
on the
marine
environment,
and already
the
United Nations Environment
Programme
has taken measures
to develop the law
regarding
environmental
damage
as a
exploration
and
result
of
offshore
The
Working
Group
of
exploitation.
Experts on Environmental
Law was set up
as a result of Decision
91(V).
25 May
1977, of the Governing Council of UNEP.
For the report of the Working
Group’s
Second Session, see UNEPANG
14/4, 12
April 1978.
UNEP has also endeavoured
to promote an increase in the activities of
international
organizations
in the field of
marine
pollution
and a clarification
of
their roles. In a resolution
expressing
concern over disasters such as the Amoco
Cadiz, the Governing
Council of UNEP
adopted
a decision
(Decision
6/7A,
24
May
1978)
inviting
the
General
Asintersembly
to
urge
competent
national
institutions
and organizations
such as the Third Law of the Sea Conference, the Intergovernmental
Maritime
Organization,
and
Consultative
the
United
Nations
Conference
on Trade
and
Development,
to
expedite
and
intensify
their activities
relating
to the
pollution
the
and
prevention
of
determination
of responsibilities
in this
Thus,
the
identjfi~ation
of
matter’.
organizations
to fulfil
tasks
currently
envisaged
in the negotiating
texts is not
necessarily
dependent
on the successful
completion of UNCLOS.
“The
neqotiating
text upon which this
discussion
is based
is the
Informal
Negotiating
Text
(ICNT)
Composite
prepared at the end of the Sixth Session
of the Conference
in July 1977, AiCONF
62lWP
10, 15 July 1977.
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Organizations concerned with the oceans
Although
a large number of organizations
have, by virtue of
provisions
in their constitution
or by resolution, responsibilities
relating to the oceans, there are only four organizations
of the UN
system i8 that have substantial responsibilities in respect of matters
affecting the oceans, and only an additional three organizations that
have specific, although more subsidiary, responsibilities. The former
are the Intergovernmental
Maritime
Consultative
Organization
(IMCO); the Food and Agriculture Organization (FAO), in particular
its Committee
on Fisheries
(COFI);
the Intergovernmental
Oceanographic
Commission
(IOC)
of the
United
Nations
Educational, Scientific and Cultural Organization
(UNESCO); and
the United Nations Environment Programme (UNEP); and the latter
are the World Meteorological Organization (WMO), the International
Atomic Energy Agency (IAEA), and the World Health Organization
(WHO). Other organizations such as the United Nations Conference
on Trade and Development
(UNCTAD)
and the International
Labour Organization (ILO) are also concerned with issues relating to
the oceans but their concern is less direct. It will be seen that the
majority of the functions referred to in the texts relate to the activities
of the four principal organizations.
The Conference has generally refrained from recognizing specific
competences
in the various organizations,
but there have been a
number of occasions during the debates when states have indicated
which organizations they consider to be appropriate for certain tasks.
These occasions will be mentioned in the context of particular
provisions. Moreover, a general guide to the attitude of the Conference
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found in Article 2 of Annex VII of the ICNT concerning the special
arbitration procedure for the settlement of disputes. In that article, it is
provided that lists of experts from whom members of each arbitral
tribunal may be selected are to be drawn up by certain international
organizations. The list in the field of fisheries is to be prepared by FAO;
that in the field of the protection and preservation of the marine
environment by UNEP; that in the field of marine scientific research by
IOC; and that in the field of navigation, including vessel-source
pollution by IMCO. l9 In providing for the lists in this manner the
Conference has given recognition to the major fields of competence of
these organizations.2o
For the purpose of this analysis, the section of the ICNT dealing
with the deep seabed (Part XI, ‘The Area’) has been omitted. The
provisions of that section concern new developments and concepts
that at the present stage are more problematical than other areas of
the text. Moreover, some of the functions in that section of the text
may either be undertaken by the proposed International Sea-Bed
Authority, in its own right, or be assigned by it to other organizations.
The other sections of the text relate to uses of the seas that are
established (although the jurisdictional claims may be novel) and in
respect of which there are widespread activities of international
organizations.

is

I6

Although it is recognized that some of
the
functions
referred
to
in
the
negotiating
texts may be assigned
to
organizations
that are not members of the
this
article
focuses
on
UN
system,
institutions
within
the
UN
familv
of
organizations.
I3 ICNT. Annex VII. Article 2.
matter
has
not
escaped
*O The
controversy.
The Secretary-General
of
IMCO has made representations
to the
Conference
Secretariat
to clarify
the
reference to that organization so that it be
made clear that IMCO’s
responsibilities
include both vessel-source
pollution and
dumping, as weli as navigation.
*’ Apart from the International
Sea-Bed
Authority
(ISBA),
there
are
few
organizations
that are named specifically,
although
a number
of references
are
made
to the obligation
of states
to
deposit charts with the Secretary-General
of
the
United
Nations.
Once
these
references
have
been
identified
they
require little further attention:
the text
itself has stipulated the organization,
and
the specific tasks to be performed
have
been set out clearly. The provisions of the
text referring to specific functions to be
performed
by unnamed
organizations
need further attention, for in these cases
it is essential
that
organizations
be
identified for each task. That is to say, the
text
contemplates
that
organizations
perform
specific
tasks, and unless the
organizations
to which these provisions
refer are identified the text itself cannot be
implemented
properly.
22Although
some articles are worded in
this conditional manner, it is clear that in
the light of the existing
activities
of
agencies,
international
organizations
will
in
implementing
the
involved
be
provisions of the text. Articles 205-207
relating
to monitoring
the effects
of
pollution are obvious examples.
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Framework for analysis of the ICNT
The references to organizations in the negotiating texts are many and
varied. Some envisage specific tasks for organizations, some are
descriptive of the work already being carried out by them, some refer
to possible tasks to be undertaken by organizations, and others are
consequential to provisions assigning specific tasks. It is necessary to
develop a framework within which to consider the references in the
text, so that the importance of the tasks mentioned and the necessity
for assigning specific organizations to carry out such tasks can be
determined. Two broad categories of references can be identified.
The first consists of references to specific functions that are to be
assumed by particular organizations, and so may be termed ‘specific
references’. Some of these relate to tasks to be performed by a single
organization, while others envisage that the tasks will be undertaken
by several organizations. The category may be subdivided into those
references in which the organization concerned is named, and those in
which the organization is not named.21
The second category consists of references in which the designation
of specific organizations is not essential to implement the text. This
may be because the provision refers generally to action by
international organizations without assigning specific tasks, or
because the provision contemplates possible tasks for international
organizations, again without assigning specific functions. Among the
latter are included those provisions that refer to action being taken by
states, or, alternatively, by international organizations2* In such
cases states may, in fact, decide to proceed bilaterally and not refer
the matters in question to international organizations. Where the text
refers generally to an obligation of organizations to cooperate or take
action in respect of a particular matter, it may be for the
organizations themselves to decide in the light of their own
constitutions and their existing activities whether the provision should
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23 See letter dated 10 September
1976
from the President
of the Council
of
Ministers of the EEC to the Chairman of
the Law of the Sea Conference
regarding
the signature
by the EEC of any final
convention, A,KONF 62148.
24The
point
has not,
however,
gone
unnoticed.
For example,
at the 96th
Plenary Meeting
of the Seventh Session
of the Conference
on 5 May 1978.
the
delegate of Portugal noted that ‘in view of
role
of
the
increasingly
important
international
organizations,
the possibility
of their participation
in the convention
in
accordance
with highly selective
criteria
deserved thorough study’. AICONF 62/SR
96, p 3.
” Specialized
agencies
may, under the
terms
of their relationship
agreements
submit
the
UN,
have
to
with
the
General
recommendations
of
Assembly
to
their
governing
bodies.
Institutions
set up as subsidiary agencies
of the General Assembly, such as UNEP
and UNCTAD.
are required to report to
that body and ultimately are subject to its
direction.
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be regarded as referring to them. The provisions in this category will
be termed ‘general’ references.
Although the identification
of organizations
falling within the
second category
is not essential for the implementation
of the
negotiating text, the elucidation of these provisions is of some value.
This is particularly so in respect of articles that are expressed in a
mandatory form and which purport to cast an obligation, albeit a
general one, on the organizations referred to. Apart from the special
case of the EEC,23 the question of whether an international
organization
can become a party to any treaty emerging from
UNCLOS has not been seriously considered.24 In the absence of
specific provisions in a law of the sea treaty authorizing organizations
to become parties, it is difficult to see how obligations could be
imposed formally upon an organization by virtue of the treaty. The
Conference
is not a legislative body empowered to establish new
functions for intergovernmental
agencies concerned with the oceans.
These agencies are autonomous,
with programmes of work set by
their own governing bodies, and they are not subject to the dictates of
an intergovernmental
conference.2s
Nevertheless, there does appear to be general recognition, both in
statements made by representatives to UNCLOS and in the discussion
in the governing bodies of the organizations themselves, that one of
the results of the Conference
will be to increase the tasks for
organizations concerned with the oceans. Thus, the organizations will
need to know which tasks they are expected to undertake and in what
further areas action is expected of them; consequently an indication of
which organizations
might carry out the functions embodied in
‘general’ references will both clarify the text and be of assistance to
the organizations.
Similarly, in the case of the articles that refer to
possible tasks for organizations,
the text would be clarified if a
catalogue of organizations that might undertake the functions referred
to were compiled.
Moreover,
the organizations
themselves,
in
determining their own programmes of work, can take account of the
functions referred to in these articles and determine whether, of their
own initiative, they wish to develop or continue programmes in the
area concerned. Member states of these organizations will also benefit
from a clear description of the roles expected to be played by
organizations in the implementation of a law of the sea treaty. In this
way they can determine for themselves which organizations ought to
be accorded new functions, and they can contribute to interagency
coordination
through ensuring that programmes
of work in their
organization do not overlap with those of other organizations.

Analysis of ICNT and allocation of functions
The provisions
of the text can now be considered
within the
framework
of the two categories
outlined above. Within those
categories, the references may be subdivided into provisions relating
to: navigation, fisheries, protection of the marine environment, marine
scientific research, and the transfer of technology.
When the relevant provisions of the text have been identified, the
organizations already carrying out the tasks there envisaged, or those
likely to do so, will be referred to. The criteria for designating an
organization
as the appropriate one for a specific provision of the
text include its constitutional mandate, its mechanisms for carrying

MARINE

POLICY

April

1979

Co#lpeterlt

~nte~natioila~ or~a~~i~ati~~s and the law

ofthe sea

out

that mandate, its existing activities, and its general ability to
undertake the tasks set forth in the text. Where it is clear that a choice
has to be made between a number of organizations, the potential
candidates will be referred to and the criteria on which a decision to
choose a particular organization could be based will be set out. In a
number of cases a distinction will have to be drawn between the
different kind of roles organizations may play in respect of a specific
task assigned by the negotiating text. Where appropriate, therefore,
the roles of the organizations will be designated as lead roles, equal
roles, supportive, or subsidiary roles.
The analysis of the text is also outlined in Table 1-4 and Figure 1.
In order to provide contrast with the text and to highlight the areas of
importance that have been allocated to organizations, the diagrams
are based on the subject matter of the provisions, rather than on the
categories for analysis used in the text. Thus, Table 1 deals with the
provisions of the text concerned with navigation and fisheries, Table 2
with the protection of the marine environment, Table 3 with marine
scientific research, and Table 4 with the transfer of technology. Figure
1 shows the effect of the provisions of the text upon particular
organizations.
SpeciJic references - added org~niz~t~~~~

The references in the text to named organizations fall generally within
two areas: navigation and technology transfer. However, one
provision, which is unique to the parts of the text being considered
here, and fits within none of the subdivisions, is Article 82(4) which
gives to the International Sea-Bed Authority the task of distributing
Table 1. Navigation

and fisheries articles.

Subject

Article

Territorial sea and CZ
Receive copies of charts
Recommend sea lanes
international
straits
Establish rules of the air
Adopt sea lanes
Consult re bilateral lanes
Archipelagic states
Receive copies of baselines
Adopt sea lanes
Exclusive economic zone
Advise on safety zones
Cooperate in fishery Mgmt
Exchange fishing information
Assist bilateral stock Mgmt
Assist mgmt in EEZ & beyond
Cooperate re migratory species
Cooperate re Marine Mammal Mgmt
Assist anadromous species Mgmt
Assist states re rights
Receive copies of charts
Continental shelf
Distribute revenue fr>200m
Receive copies of charts
High seas
Establish fishery organization
Exchange fishing information
Semi-enclosed seas
Cooperate in all aspects
“Named’

MARINE

and ‘unnamed’

Fish Comm

IOC

UNEP

IMCO

IAEA

A

A

ISBA

UN

ICAO

A

39(3)
41(4)

A

41(5)

A
A

47(6)
53f9)

A

A

B

6OW
61(2)
61(5)
63(l)
6312)
64

A
A
A
A
A

A

B

A
A

A

A

123

A

A

A

b See text. A-sole,

named
unnamed

A

named
named

A

118
119f2)

named
unnamed
unnamed

A

A

82(4)
&Q(2)

reference

unnamed
general
unnamed
general
general
general
general
general
general
named

A

66?$
72
75(2)

Typeof a
named
general

A
A

fail into the ‘specific’category;
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FAO

6

general
unnamed

A

general

equal or lead role; B -supporting

role.
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Table 2. Protection
Specific

and preservation

of the marine envjronment.

subject

Article

Cooperate to protect marine environment
Receive notice of damage
Cooperate to study pollution
Cooperate re protection rules
Promote technical assistance
Assist developing countries re pollution
Observe pollution effects
Receive reports on pollution
Receive reports - pollution activities
Make rules - land-based
Make rules i seabed
Make rules - dumping
Make rules - ships
Rules - coastal zone
Rules . special areas
Make rules - atmosphere
Enforce Article 208
Enforce Article 209
Enforce Article 21 1
Enforce Article 212/flag state
Investigate - flag state
Receive reports on action
Enforce Article 212/part
state
Enforcement
- coastal state
Enforce Article 213
Attend proceedings/submit
data
aSee

text. A -sole,

Table 4. Transfer
Specific

0

UNDP

IAEA

WMO

A
A
A
A

A
A

WHO

ISBA

ICAO

role. References

UNESCO

B

B
A
A

A

A

A

A

A

A
A
A

A
A
A
B

B
B

A
A

B

::

B

B

A

239
240
243
244
245
;t:l:;
248
249
250
252
253
254
255
257
258
263
263
264

fall into the ‘specific’ category.

are ‘specific unnamed’

throughout.

UNEP

WMO

FAO

IOC

A
B
B
B

A

A

A”
A
A
A
A
A
A
A
A
A
A
A
A
A
B
A
A
A

t!
B

::
A
A
:
B
A
A
A
A
A
A
A
A

IMCO

IAEA

A
A
A

UN

~f~~e~~ea

A
B
B
B
B
A
A
A
A
A
B
A
A
A
A
A

A
B

2
A
B
A
A
A
A
A

A
A
A

A
A
A

general
general
general
general
unnamed
general
general
general
general
general
unnamed
general
general
general
general
general
unnamed
general
general
general

B
z!
A
A
A
:
B

A
A
A
A
A

UNESCO

A
B

6
A
A
A
A
A

WHO

A
A
A
A
A
A
A
A
A

B

B”
::
A
A
A
8
A
A
A
A
A

B

A
A
A

A - Sole, equal or lead role; 6 - supporting

:
B
A
A

role.

of technology.

subject

Promote technology transfer
Establish programmes, etc
Establish guidelines for transfer
Coordinate transfer programmes
Authority to facilitate transfer
International
organizations to facilitate
Preference to developing states
Establish regional research centres
Establish reqional research centres
Ensure discharge of responsibility

tral nsfer

Article

FAO

269

A

270
272
273
274
274
275
276
276.
278o

a ‘Named and unnamed’ fall under the ‘specific’ category;
that might take on a new function.
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IMCO

A
A
A
A
A
A
A
A
A
A
A
B

B
A
A
A

Article

Have right to conduct research
Promote the conduct of research
Promote international
cooperation research
Create favourable conditions
Disseminate information
Conduct research in EEZ
Subject to coastal state consent
International
organizations’ authorization
Provide information to coastal state
Comply with conditions
Establish guides - research type
Consent restrictions compliance
Cessation of research
Respect neighbouring state rights
Conduct research in the Area
Conduct research beyond EEZ
Identify research equipment
Ensure safety of equipment
Responsible for damage
Interim measures
and unnamed’

UNEP

research.

Subject

g ‘Named

IOC

%1”5i
211
212(l)
212(4)
212(5)
213t3)
214
215
217
218(l)
21814)
218(7)
219(l)
221(7)
223_
224”

equal or lead role; B - supporting

Table 3. Marine scientific

FAO

198
199
201
202
203
204
205(l)
206
207

A

A

IOC
;
c
A

C

UNEP

IMCO

A

A

A

A

A

ISBA

A
A
A
A
A

UN (OETO)

UNCTAD

2
C
A

c
C
A

A

B

C

C

b See text. A - sole, equal or lead role; B - supporting
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establish regional
research cenlres
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272 - establish gutdeltnes fw technology transfer
276 - estobkh regional research centres

payments or contributions made by coastal states in respect
exploitation of the continental shelf beyond 200 miles.

of the

Navigation. Article 16(2) requires coastal states to deposit charts
or lists of geographical coordinates of the baselines for their territorial
seas with the Secretary-General
of the UN. Similar obligations are
imposed by Articles 47(6) in respect of archipelagos, Article 75(2) in
respect of exclusive economic zones, and Article 84(2) in respect of
continental shelves. Article 39(3) requires aircraft exercising a right of
transit passage over straits used for international
navigation to
observe the rules of the air established by the International
Civil
Aviation Organization (ICAO).
Technology fransfer. There are three specific references to ISBA in
the section of the text dealing with the transfer of technology (Part
XIV). Article 274 requires the Authority, together with ‘competent
international organizations’, to encourage and facilitate the transfer to
developing states of skills and technology relating to the exploitation
of the international seabed area. The objectives of the Authority in
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this regard are elaborated upon in Article 275, and in Article 276 the
Authority is required to collaborate with ‘competent international
organizations’26 .m the establishment of regional marine scientific and
technological research centres to assist in the transfer of technology
to developing states.
Specific references - unnamed organizations
These references in the negotiating text, it will be recalled, are ones for
which it is necessary to identify organizations to carry out the tasks
outlined in the text in order to ensure the implementation of a new law
of the sea regime. They involve the areas of navigation, fisheries,
protection of the marine environment, marine scientific research, and
the transfer of technology.

*6The
organizations
with
which
it is
required
to collaborate
are referred
to
below.
27 Indeed, when the proposal for referring
sea lanes and traffic separation schemes
to an international
organization was made
by the UK at the Second
Session
of
UNCLOS,
IMCO was mentioned
as the
organization
that should approve
such
schemes
(op cif, Ref 6, Vol II, Second
Committee,
1 Ith
Session,
Second
Meeting,
p 125). If IMCO is to be the
organization’
international
‘competent
then
the
under
Article
41(4),
consequential
reference
in Article 41(5)
international
organto a ‘competent
ization’ must also be treated as a reference
to IMCO.
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Navigation. In Article 41(4) states wishing to designate sea lanes or
traffic separation schemes in straits used for international navigation
must
refer their proposals
to ‘the competent
international
organization’.
Paragraph
5 of Article 41 makes a reference to
‘consultation’
with the organization
mentioned in the preceding
paragraph. Obviously, to implement such provisions, the organization
to which proposals
must be referred
must be specified. The
organization
of the UN system most directly concerned
with
navigation is IMCO, whose functions include the encouragement
of
‘the general adoption of the highest practicable standards in matters
concerning maritime safety and efficiency of navigation’. Within the
Organization,
the Maritime Safety Committee
is responsibie for
advising on matters relating to navigation, such as rules for the
prevention of collisions, and it has approved draft traffic separation
schemes on the recommendation
of its subcommittee on the Safety of
Navigation. In view of its mandate, and its current activities, IMCO
appears to be the agency contemplated for this task.*’
A similar requirement that proposals for sea lanes and traffic
separation schemes, in this case in respect of archipelagic areas, must
be referred to ‘the competent international organization’ is found in
Article 53(9). As with Article 41(4) above, it is necessary to specify
the organization to which the proposals must be referred, and as the
matter is principally one of navigation, it seems again that the
appropriate organization is IMCO.
Article 60(5) provides that safety zones set by coastal states
around artificial islands, installations and structures in the exclusive
economic
zone shall not exceed 500 m in diameter, except as
recommended ‘by the appropriate international organization’. Since
the organizations concerned are being granted, in effect, a power to
waive the limitation of 500 m it is essential to determine which
organizations should have this power. The provision gives rise to some
difficulty. however, for recommendations
of different organizations
could be contradictory.
One solution would be to authorize a single
organization to grant exemptions from the 500 m rule. However, that
would not be wholly satisfactory as the grounds for deviating from the
normal breadth of a safety zone may result from a variety of factors,
such as navigational hazards, the risk of environmental
harm, the
safety of nuclear installations, or the protection of a fishery.
A different approach
might be to accord primary or lead
responsibility
to one organization
on the understanding
that
recommendations
on deviation from the 500 m safety zone would be
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made in consultation with other organizations.
This would be an
entirely new function
and it is questionable
whether existing
interagency mechanisms would be adequate. Consideration
ought,
therefore, to be given to the creation of a new joint committee
consisting of experts nominated by each of the agencies. Since the
issue is principally one of navigation, responsibility for the committee
could be assumed by IMCO, which could also undertake the task of
reviewing its decisions if objection were taken to them.
Fisheries. The provisions relating to fisheries that fall within this
category generally concern the exchange of information
through
international and regional bodies. Article 6 l(5) provides that scientific
information and statistics on the living resources within the exclusive
economic zones of states, shall be exchanged on a regular basis
‘through sub-regional, regional and global organizations’. The global
organization primarily concerned with the preservation of the living
resources of the sea is FAO and responsibility within the organization
devolves upon COFI. In addition, there are six regional fisheries
commissions
established
under the auspices
of FAO, whose
responsibilities include the collection of scientific data and statistics
and their dissemination.
Article 61(5), therefore, applies to these
bodies as well. IOC also has a general mandate to promote the
development and exchange of scientific data; hence, in so far as the
Commission’s
work relates to research on living resources, this
provision is applicable to IOC.
Article 61(5) highlights an aspect of the references
in the
negotiating texts to international organizations that will require much
attention in the future. This is the emphasis placed on action by
regional and subregional organizations.
In addition to the regional
commissions associated with FAO, there are independent regional and
functional
fisheries commissions
and bodies.
Many of these
commissions may also be capable of fulfilling the tasks envisaged in
the ICNT. Thus, one of the effects of the Conference will be to call
into question the adequacy of existing fisheries bodies, in their
application to different species and regionsts
Article 1 19(2) provides for the exchange of scientific data and
catch and fishing effort statistics relating to the living resources of the
high seas through ‘sub-regional, regional and global organizations’.
As with the exchange of information concerning the resources of the
exclusive economic zone, the organization
principally concerned is
FAO, although the regional fisheries bodies and IOC are also
involved in the exchange of such information.

DJThis

is one of the issues currently under
consideration
by COFI, op cit. Ref 4.
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Protection of the marine e~v~ro~~e~~. A considerable number of
the references to international organizations in the ICNT relate to the
protection of the marine environment. All these references refer to
specific tasks to be undertaken
by international
organizations.
Although some are already being performed by existing international
organizations,
others have not come within the scope of present
agency responsibilities and programmes. However, these provisions
may be critical to the effective implementation
of a new law of the
sea regime. The principle references concern rulemaking functions
and provide that states ‘acting in particular through competent
international organizations or diplomatic conferences’, shall develop
‘global and regional rules, standards and recommended practices and
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29 Op cif, Ref 6, Voi If. Second Session,
Third Committee,
3rd Meeting, p 3 12.
“o/bid, 5th Meeting, p 325.
31 /bid, 10th Meeting, p 356.
32/hid, 14th Meeting, p 370.
=lbid,p371.
34 Ibid.
35 Op cit. Ref 6, Vol V, Fourth Session,
Third Committee,
27th
Meeting,
p 104
(Italy).
36 See Peter S. Thacher,
‘The Mediterranean Action Plan, Ambio, Vol 6, 1977, p
308.
37 See, for example, the work of UNEP’s
Experts
on
Working
Group
of
Environmental
Law, op cit. Ref 16.
38The
amendments
to its constitution
adopted by IMCO at the 10th Assembly
make clear that IMCO’s functions in this
area relate to ‘shipping
and its effects
the
marine
environment’,
see
upon
Resolution
A
400(X).
adopted
17
November
1977.
390p cit. Ref 6. Vol II, Second Session,
Third Committee,
4th Meeting,
p 316.
See also Italian delegation,
ibid, p 325:
Cuban delegation,
ibid, 6th Meeting,
p
332: Indian delegation,
ibid. p 334.
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procedures’
to prevent
and control
pollution
of the marine
environment.
Article 208(4) deals with pollution from land-based
sources; Article 209(5) with pollution from seabed activities; Article
2 1 1 with dumping; Article 2 12( 1) with vessel-source pollution; and
Article 2 13(3) with pollution from the atmosphere.
The control of pollution from land-based sources or from seabed
activities or the atmosphere are tasks that have not been accorded
specifically to any organization. Speaking in the Third Committee at
the Second Session of the Conference, the delegation of the German
Democratic
RepublicZ9 referred to the need to create international
standards regarding pollution of the seas frcm seabed activities by ‘an
appropriate body in cooperation with UNEP’. At the same session,
the Japanese delegation spoke of the possibility that IMCO, the
International
Sea-Bed
Authority,
or some other
appropriate
organization would be able to establish standards for the prevention
of marine pollution from the seabed. 3o When introducing draft articles
on the protection of the marine environment the delegate of Kenya
referred to the need
to coordinate
the activities of states and
international
organizations
concerned
with marine pollution, and
noted that in his view UNEP was the most suitable organization to
undertake this task.“’ At the 14th Meeting of Committee III”* the
representative
of UNEP suggested that the Conference
should
recognize UNEP as the appropriate
forum for developing rules,
standards, and regulations, for the prevention of marine pollution
from land-based sources. He was supported by the delegations of the
USA and Kenya,j3 although the UK delegate queried whether taking
on executive functions would interfere with UNEP’s coordinating
role.“3 In subsequent sessions, a role for UNEP in the field of landbased source pollution has again been mentioned.35
It is clear that the general mandate of UNEP to promote
international
cooperation
in the field of the environment includes
promoting the adoption of appropriate rules and standards in the
fields of land-based and atmospheric
pollution and pollution from
seabed activities. What the organization lacks is specific authority to
engage in the drafting of rules and standards. Nevertheless, through
it has already involved itself in such
its regional seas programme,
activities and though this has caused some friction with other
agencies, a general power to prepare draft rules and conventions may
be implied from UNEP’s constitutional functions.37 In the absence of
another international
agency with primary responsibility
for this
field,j* it would appear that the tasks set out in the text will devolve
upon UNEP. Atmospheric and land-based pollution may, however,
involve the interests of other agencies such as WHO, IAEA and
ICAO, and pollution resulting from seabed activities might concern
IOC and ISBA. The need, therefore,
is for primary
or lead
responsibility in these areas to be taken by an agency such as UNEP,
with adequate interagency coordinating
mechanisms to ensure the
participation of the other agencies.
A number of references have been made to IMCO’s role in respect
of marine pollution. At the 4th Meeting of the 3rd Committee at
UNCLOS, the Liberian delegate referred to IMCO’s record, stating
that this established IMCO as the appropriate organization to deal
with all matters relating to ship-generated marine pollution, and that
the organization had the experience and capability to deal with other
sources of marine pollution as we11.39 At the 5th Meeting of the
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Committee,40 the Japanese delegation referred to IMCO as the
competent international organization to deal with dumping.4’
Although IMCO’s work in the field of marine pollution has been
commended at the Conference, it has not escaped controversy. Some
states have seen the organization as one that could take on an
expanded role; indeed, the US proposals on ship-generated oil
pollution were characterized by the Canadian delegation as giving
IMCO the status of ‘a universal law maker’. However, in Canada’s
view, IMCO did not have ‘the super-agency status envisaged by the
United States’.42 Even its role in the field of the control of shipgenerated marine pollution has been questioned. This occurred at the
Fifth Session of the Conference, in discussion concerning Article
21(5) of the RSNT (Article 212(5) of the ICNT), which provided for
special rules for the prevention and control of vessel-source pollution
in particular coastal areas. Proposals for such rules are to be made by
the coastal state to ‘the competent international organization’, which
has to decide whether the conditions in the area concerned warrant
special rules. Tanzania, Kenya, Somalia, and Pakistan all took the
view that IMCO should not be regarded as the sole competent
international organization for this matter.43 In their view, IMCO’s
terms of reference did not include making such decisions, particularly
as the issues at stake might concern other agencies. Other states took
a contrary view. The Korean delegation saw no objection to the
function being assigned to IMCO, and the Bulgarian delegation
argued that as the issue was one of vessel-source pollution, IMCO
was competent.44 The Greek delegation also added its support,
pointing out that IMCO’s mandate had been extended in 1975 to
encompass the field of marine pollution and that other agencies could
work under IMC0.45
The debate highlights the difficulty of assigning functions
mentioned in the text to specific organizations. In fact, Libya warned
against any attempt to make references to individual organizations. In
the case of Article 212(5), it seems that an approach similar to the one
suggested for atmospheric, land-based and seabed-source pollution
should be adopted. That is, primary or lead responsibility should be
vested in IMCO, with adequate interagency coordinating mechanisms
to ensure that other agencies, such as UNEP, FAO, IOC, IAEA and
‘O/bid, 5th Meeting,

p 325.
4’ In fact, there can be little room to doubt
that the references in Articles 2 1 l(4) and
2 12(l)
to the establishment
through
international
organizations
of rules and
standards for the prevention and control
of dumping
and vessel-source
pollution
are to be treated as references to IMCO.
42 /bid, 4th Meeting, p 3 17.
w Op tit, Ref 6, Vol VI, Fifth Session,
Third Committee,
32nd Meeting,
p 108
(Tanzania).
Kenya: ibid,
33rd Meeting,
p 115).

p 109
Somalia:

(see also
ibid, p

110. Pakistan: ibid, 33rd meeting, p 114.
At the resumed Seventh Session of the
the Tanzanian
delegation
Conference
proposed
that
all references
to the
‘competent
international
organization’
be
chanoed
to the plural: C3/Rep
1, 13
September
1979, p 6.
44 Ibid. 32nd Meeting, p 109.
45 Ibid, 33rd Meeting, p 1 7 5.

MARINE

POLICY April 1979

WMO, are consulted on each request for the approval of special rules.
A number of the provisions
within this category
concern
enforcement of standards and are consequential to the rulemaking
articles already discussed. Article 2 12, paragraphs 2 and 4, refer to
rules and standards regarding vessel-source pollution established by
the competent
international
organization.
In accordance
with
paragraph
1 of that article, the organization
for this purpose has
already been designated as IMCO. Articles 214 and 215, concerning
the enforcement by flag states of international rules and standards
established by organizations for land-based sources of pollution and
pollution from seabed activities, provide consequential references to
UNEP and Article 217 referring to enforcement
in respect of
dumping is an obvious reference to IMCO. These references are
descriptive only of the standards to be enforced and do not impose
additional tasks upon the organizations.
Articles 2 18(l) and 218(4), dealing with the enforcement by flag
states of standards for vessel-source pollution, established by the
‘competent international organization’, are references to IMCO, but
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460p cir, Ref 6. Vol III Second Session,
Third Committee,
5th Meeting, p 326.
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they, too, are simply descriptive of the standards and rules to be
enforced.
Article 218(7) also requires flag states that enforce
standards relating to the protection of the marine environment from
vessel-source
pollution
to notify ‘the competent
international
organization of the action taken and its outcome’. In such a case, the
notification must be made to IMCO. In fact, this is a practice already
adopted in IMCO, and the organization transmits the information to
all member states. Article 219( 1) refers to violations of rules and
standards established by the competent international
organization
concerning vessel-source pollution - again a reference to IMCO. A
further reference is made to the competent international organization
concerned with vessel-source pollution in Article 221(7) which deals
with the establishment
of procedures
to ensure compliance
with
requirements for bonding or other arrangements for financial security.
Again, it follows that this is a role for IMCO; in fact, an indirect
reference to IMCO’s performing such a function was made by Israel
at the Second Session of the Conference.46 A consequential reference
to UNEP is found in Article 223 which refers to enforcement by
states within their airspace of their legislation implementing rules and
standards established by the competent international organizations
for the prevention and control of pollution of the atmosphere. As
nlentioned
above, ICAO may also be involved in setting such
standards.
A further general reference to the organizations responsible for the
various aspects of marine pollution is found in Article 224, where it is
provided that in carrying out the enforcement
provisions of the
Convention, states are to take measures to facilitate the attendance of
representatives
from,
inter
alia,
the competent
international
organization, or to facilitate the admission of evidence submitted by
it. The organization to which this provision refers will depend upon the
nature of the violation. Thus, if the violation involves vessel-source
pollution or dumping, the organization will be IMCO, if it involves
atmospheric or land-based source pollution, the organization would
be UNEP. In certain circumstances,
more than one organization
might be involved. Again, it is not possible to specify in advance
which organization is being referred to.
So far. the references in the text relating to the protection of the
marine environment
have been to identifiable single organizations,
although other institutions may play supporting or subsidiary roles.
In addition, however, there are many provisions relating to the marine
environment that contemplate tasks to be undertaken by a variety of
organizations, perhaps separately, but not necessarily in a supporting
or subordinate relationship to each other. Some of these provisions,
too. concern rulemaking activities.
Article 198 requires states to cooperate on a global or regional
basis, directly or through competent international organizations,
to
formulate ‘international rules, standards and recommended practices
and procedures’ for the protection of the marine environment taking
into account regional considerations. No single organization has clear
comprehensive
constitutional
authority
to formulate
such rules.
Undoubtedly,
in the broad field of the protection of the marine
environment, UNEP has a wide mandate and it has been suggested
already that the authority to prepare draft rules and conventions may
be implied from UNEP’s responsibilities and its practice. Hence, the
implementation of the article will be a concern of that organization.
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Assembly
Resolution
3326
(XXIX), IO December
1976.

MARINE

POLICY April 1979

itt~~rttal~~tlal

~r~attiza[i~ns

and the kzw of the sea

However, other agencies, both global and regional, including FAO,
IMCO, IAEA, and WHO, are involved in the formulation of rules for
various aspects of the protection of the marine environment. The
intention of the article is not to allocate specific subjects to each
organization, but rather to ensure that the task of formulating rules
for the protection of the marine environment is seen as one of priority.
Thus, the article requires each organization, within the confines of its
constitutional authority, to direct its programmes towards developing
rules and regulations for the protection of the marine environment,
taking into account
regional considerations
where appropriate.
Overlapping between the organizations
can be dealt with through
existing coordinating mechanisms.
There is, however, a need within the framework of this article for
some general or supervisory role by an organization to ensure that
action is being undertaken within each area to develop the necessary
rules, regulations
and recommended
practices.
Such a role of
identifying gaps within the field of the protection of the marine
environment and stimulating action by the appropriate organization is
one that falls directly within UNEP’s mandate. This has been
described as the ‘catalytic’ role of UNEP,47 and the organization has
the general role of monitoring the progress of international measures
for the protection of the marine environment.
A responsibility that will devolve upon a number of organizations
is found in Article 199, which provides that on becoming aware of an
imminent danger to the marine environment or of damage caused by
pollution, a state is to notify states likely to be affected and is to notify
‘the competent international
organizations,
global or regional’. In
such a case, obviously, it is intended that, rather than notifying all
organizations of every incident likely to cause danger or damage, only
the organization
within whose field of competence
the form of
pollution that is threatening or has damaged the marine environment
occurs is to be notified. This may be, for example, UNEP, IMCO or
IAEA, depending upon the source of the pollution, and more than one
of these agencies may be involved.
An alternative approach would be to designate one organization or
body to be notified in the case of all environmental danger or damage;
this agency in turn could notify the other agencies concerned with
that type of pollution. There is no organ at present designed to fulfil
this task, and presumably one would have to be created, perhaps
under the auspices of UNEP. The consequential reference in Article
200 to the states and organization notified in accordance with Article
199, which are to cooperate to eliminate the damage or harm, applies
to all organizations referred to in that article.
Some functions for organizations
relating to research and the
exchange of information are contained in Articles 20 1 and 202. These
articles provide that states shall cooperate
‘directly or through
competent
international
organizations’
to promote
studies and
programmes
of scientific research, to promote the exchange of
information and data concerning pollution of the marine environment,
and to establish scientific criteria appropriate for the formulation of
rules, standards and procedures for the prevention of pollution of the
marine environment.
Though in each case states may cooperate
directly or through international
organizations,
it is clear that in
practice the bulk of these activities in this field will be organized
through internation~ agencies. Moreover, the provisions constitute a
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48 Each
aspect
will
have
particular
relevance
to certain
agencies:
training
and education
are of special concern to
UNESCO
and
IMCO:
scientific
and
programming
for
the
technical
preservation
of the marine environment
are matters
for IOC, UNEP,
and FAO:
assistance
to minimize
the effects
of
incidents causing pollution wiil concern,
in particular, UNEP, IMCO and IAEA; and
the
preparation
of
in
assistance
environmental
assessments
will be of
special relevance to UNEP. The provision
also indicates
to UNDP
an area to be
given
preferential
treatment
in
the
allocation
of its funds. This is also the
import of Article 204 which provides that
developing
countries
are to be given
preferential
treatment
in the allocation of
facilities
services
of
and
funds,
organizations
the
for
international
prevention or minimizing of the effects of
pollution
of the
marine
environment.
Obviously
UNDP
and
UNEP,
in its
administration
of the Environment
Fund,
are organizations
that should take account
provision;
however,
other
of
this
organizations
such as IAEA or WHO. that
provide special technical assistance funds
come within the scope of the provision.
49 Up cit. Ref 6. Vol II, Second Session,
Third Committee,
17th Meeting, p 386.
50/hid.
Vol
IV. Third
Session,
Third
Committee,
19th Meeting, p 88.
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directive to all organizations
concerned with the protection of the
marine environment to promote the exchange of information, and a
more specific directive to certain organizations to develop criteria on
which rules and standards can be based. Article 201, therefore,
applies to a whole range of international organizations that may have
some concern with or are involved in programmes relating to the
protection of the marine environment, including FAO, IOC, UNEP,
IMCO, IAEA, WMO, WHO and UNESCO,
and Article 202
concerns more directly organizations such as UNEP, IMCO, FAO,
and IOC that have specific responsibilities for the protection of the
marine environment and for marine scientific research.
Since each organization will implement this provision in the light of
its existing functions and programmes, it would be inappropriate to
propose that agencies should be placed under the direction of any
single organization or that they operate through a joint committee.
Provisions of this nature operate as a guide to the direction of or
emphasis to be placed on certain programmes, and the method of
cooperating
to implement these programmes
must be worked out
through the existing interorganizational
arrangements for cooperation
and coordination, or through any new coordinating mechanism that
might be set up in the future.
The provisions of the text relating to technical assistance in the
preservation
of the marine environment
will directly
involve
international organizations in many cases, although Article 203 refers
to action by international organizations
as an alternative to direct
cooperation by states. It provides for the promotion of programmes
of assistance to developing states for the protection and preservation
of their marine environment through training scientific and technical
personnel,
facilitating participation
in international
programmes,
supplying equipment and facilities, enhancing the capacity of those
countries to manufacture
their own equipment,
and developing
facilities for advice on research,
monitoring
and educational
programmes. It also provides for assistance to minimize the effects of
major incidents that may cause serious pollution of the environment,
and assistance in the preparation of environmental assessments.
All of the organizations involved with the oceans are engaged in
programmes
of technical assistance, either as executing agents for
UNDP or through their own separate programmes.
Thus, this
provision represents an affirmation of existing activities and an
indication to these agencies of the emphasis that ought to be placed
on their technical assistance programmes4*
The final provisions in this section of the text that provide for
specific functions for organizations concern monitoring of the marine
environment. States are required ‘individually or collectively through
the competent international organization,
global or regional . . . to
observe, measure, evaluate, and analyze . . . the risks and effects of
pollution of the marine environment’ (Article 205( 1)). The question of
monitoring was raised at the 17th Meeting of the 3rd Committee,49
when the Indian delegation
suggested that the Conference
be
informed about the cost of monitoring the effect of marine pollution
on the environment. It was agreed that this should be done by a report
from UNEP on its Global Environment Monitoring System (GEMS).
The report, which was delivered at the Third Session of the
ConferenceSo by the then Director of UNEP’s Geneva office, Mr
Peter Thacher, outlined the purposes and objectives of GEMS and its

MARINE

POLICY

April 1979

~o~l~te~~t ~~~tert~~t~o~~~l
orga~~zat~o~~ and the law ofthe sea

method of operation. In subsequent discussions, Mr Thacher
emphasized UNEP’s mandate to provide a ‘universal forum for the
cooperation of states in the preservation of the marine environment’,
and referred to the article on monitoring in the negotiating text as a
reference to UNEP. However, other agencies including IOC, FAO,
IMCO, IAEA, and WMO, through the Integrated Global Ocean
Station System (IGOSS) are also involved in monitoring different
aspects of the pollution of the marine environment and at present
there is uncertainty as to the proper relationship between the various
monitoring programmes‘ In order to achieve the objectives of Article
205( 1) the organizations will have to coordinate their programmes
and reach an agreement on areas of jurisdiction and responsibility.
Apparently, existing mechanisms have been inadequate for this
purpose.
In addition to establishing the respective roles of the organizations
in environmental monitoring, there is a need for central system to
provide information about monitoring. At present, data gathering is
done in a piecemeal fashion by different organizations, and states are
uncertain of where to find a comprehensive listing of the information
that is being gathered or where it is being stored. This need could be
met by designating a particular organization to maintain information
on all monitoring programmes
conducted
by international
organizations. This would recognize that a number of organizations
have substantive roles in monitoring, but that there ought to be ease
of access by all states to the results of monitoring programmes. This
role of acting as a clearinghouse for information about monitoring
programmes is one that could probably be assumed by UNEP,
perhaps as an adjunct to GEMS.
A supplementary reference to the organizations concerned with
monitoring is found in Articles 206 and 207, which require states to
submit reports on the effects of pollution of the marine environment
or the potential effects of their activities to ‘the competent
international or regional organizations’ - which are then obliged to
publish the report5i

51 The appropriate
organization
in each
case will depend on the subject matter of
the report: those relating to the effects of
pollution on fisheries would be forwarded
to FAO, those relating to pollution by oil
from vessels to IMCO, or pollution from
land-based
sources
to UNEP,
or the
effects of nuclear
hazards
to IAEA. It
would then be the responsibility
of each
organization to publish those reports.
52Though UNEP participates
in ICSPRO
meetings it has not yet become a party to
the ICSPRO agreement.
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Marine scient@c research. Two relatively specific tasks for
organizations in the section of the text dealing with marine scientific
research fall within this category. First, under Article 245,
organizations are required to make known any major programmes
and knowledge resulting from marine scientific research. In addition,
Paragraph 2 provides for the promotion of the flow of scientific data
and information, the transfer of knowledge to, and strengthening the
marine research capabilities of, developing states through education
and training programmes for technical and scientific personnel. The
organization primarily concerned with the promotion of marine
scientific research is IOC, although other bodies such as FAO,
WMO, UNESCO and IAEA promote research activities. The
coordination of the marine scientific activities of IOC with those of
FAO, WMO, UNESCO and IMCO is the responsibility of the InterSecretariat Committee on Scientific Programmes relating to the
Oceans (ICSPR0).52 The provisions of Article 245 could, therefore,
enhance the role of that body.
Article 252 calls on states to promote, through ‘competent
international organizations’, the establishment of criteria to assist in
‘ascertaining the nature and implications of marine scientific research’,
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The function of establishing criteria for the evaluation of research is
one that could be carried out in particular fields by the organizations
to which Article 245 refers. However, it is also a function that ought
to be assigned principally
to an individual organization
with
coordinating
responsibilities. In this context, IOC seems to be the
most
appropriate
organization
acting
with the coordinating
mechanism of ICSPRO.
Article 263 should also be mentioned, for it contains a reference to
the principles established by ‘competent international organizations’
concerning installations or equipment used at sea for marine scientific
research. The provision does not purport to establish new tasks for
organizations;
in the past, IMCO, acting in collaboration with IOC,
has been involved in developing rules relating to inst~lations and
equipment in the marine environment, in particular the legal status of
ocean data acquisition systems. The reference, therefore, is to the work
of these organizations.

53 Originally set up as an ad hoc unit on
science
marine
and
technology
to
coordinate
the work of organizations
in
preparation
of
the
Secretarythe
General’s
report
Marine
Science
and
Survey
and
Proposals
Technology
(E/4447),
the
Office
was
established
permanently
in 1973. It has come to deal
with economic
and technical
aspects of
the seabed; the mineral aspects of the
oceans, and the application
and transfer
of marine technology,
and has recently
provided a permanent
secretariat
for the
ACC Sub-Committee
on Marine Affairs.
““The purpose of the TEMA programme
is to identify
the technical
assistance
of
developing
countries
and
needs
endeavour
to ensure that these can be
met, rather than providing direct technical
assistance.
56 For a report
of a meeting
of the
ICSPRO
officers concerned
with TEMA,
see
Report
of ICSPRO
on its 15th
Session, London, March 1977, ICSPRO XUI3. 18 March 1977.
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7;echnologv transfer. The fundamental reference to the involvement
of organizations
in the transfer of marine scientific technology is
found in Article 269 which requires states ‘directly or through
appropriate international organizations’ to promote the development
and transfer of marine technology. Though most organizations are
engaged in technical
assistance
activities, only one body has
concerned
itself comprehensively
with questions relating to the
transfer of marine technology. This is the Ocean Economics and
Technology Office of the Department of Economic and Social Affairs
of the UN (OET0).s3 However, the transfer of marine technology will
have to be organized for each area by the organization
most
concerned with that area, such as FAO, in respect of fisheries, IOC in
respect of marine scientific research, IMCO in respect of shipping and
navigational standards and marine pollution, and UNEP in respect of
other aspects of the marine environment.
These organizations
are
already engaged in technical assistance programmes in the maritime
field, and so are to some extent promoting the objectives of Article
269 already.
However, Articles 269 and 270 also indicate a need for a specific
organization to monitor and to coordinate the various programmes
designed to transfer technology. The articles refer to the need to
promote the acquisition of knowledge, the development of marine
technology
and technical infrastructure,
and the development
of
human
resources,
and set out mechanisms
such as training
programmes, the exchange of scientists, and joint ventures, by which
the transfer of technology is achieved. To leave these matters to each
agency without some body with central responsibility for ensuring
implementation
might result in the articles coming into effect in an
uneven fashion and in certain aspects being neglected. There is,
therefore, a gap in existing institutional arrangements. At present, no
single organization
exists that is primarily directing its concerns
generally to the transfer of technology or specifically to the transfer of
marine technology. It is possible that the task could be assigned to
OETO or to the Training, Education and Mutual Assistance (TEMA)
programme of IOC 54 through the regular meetings of the ‘ICSPRO
officers concerned with TEMA’, held in conjunction with the meetings
of ICSPR0.55 At the 10th Assembly of IOC, terms of reference for
IOC’s Working Committee on TEMA were revised to include within
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that body’s functions ‘the transfer of relevant technology and
technical assistance to developing Member States in marine science
aspects of ocean affairs.““6 Another body that might assume
responsibilities in this matter is UNCTAD, which has taken an
interest in the UNCLOS deliberations on technology transfer. In any
event, a decision must be made to assign responsibilities in this field to
a specific body. An apprapriate coordinating mechanism could also
wwre
the imp~emen~a~ioi~ of Article 272 which requires states
‘directly or through competent international organizations’ to promote general guidelines, criteria, and standards for the transfer of
marine technology.
The references in Articles 274 and 276, mentioned above, require
some elucidation to establish which organizations are to be involved
with ISBA in the transfer of technology on matters relating to the
international seabed area* and in the establishment of marine scientific
and technological research centres. In the case of the former, few
organizations have been involved with matters relating to the deep
seabed, although both OETO and UNCTAD are concerned with
seabed mining. Emphasis on regional approaches to marine questions
can be found in the work of FAO concerning fisheries and in UNEP’s
regional seas programmes. Aithough these organizations might be
expected to be involved, the lead for developing regional centres
concerned with te~hnoIogy transfer should come from the
coordinating body for the transfer of technology referred to above.
General references

‘This category concerns references to general tasks to be performed by
unnamed organizations. An elucidation of these provisions is not
essential to implement the text, but an outline of the organizations
that may fuifil the tasks set out in the text could provide assistance to
states and to international organizations. The references fall within
the areas of navigation, fisheries, marine scientific research, and the
transfer of technology.
~a~~ga~~~~.The reference in Article 22 to ‘the recommendations of
competent international organizations’ falIs into this category. Under
this article, when designating sea lanes or prescribing traffic separation

are
schemes,
states
required
to
take
into
account
the
rccommcndations
of competent international organizations.
It is not
possible. however, to stipulate in advance which organizations’

recommendations ought to be considered. Each instance will depend
on its circumstances. It may be that the area concerned will involve
environmental hazards, or navigational di~~u~ties due to weather, or
the types of vessels navigating the area may give rise to concern over
nuctear hazards. Each of these difficulties would require reference to
the recommendations of different international organizations. Thus,
the provision can only be understood as one that requires states to

56Resolution
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look to the recommendations
of any international organizations that
may be relevant to the area in question. It serves no purpose, therefore,
nor would it be feasible, to indicate in advance which organizations or
which recommendations
ought to be considered. What can be done is
to refer to those organizations
whose recommendations
might be
relevant in any case. No doubt the organizations to which reference
will be made principally will be IMCO with regard to navigation, but
consideration
will also have to be given to FAO in respect of the
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preservation of living resources; UNEP in respect of environmental
hazards; and IAEA in respect of nuclear safety.

initially
creating
after
57 However,
regional
commissions
under that article,
the practice
of FAO has been to create
organizations
as subsidiary
bodies
under
Article
VI of the FAO constitution;
see
W.M. Chapman,
‘The theory and practice
international
fishery
development
of
management’,
San Diego
Law Review,
1970, pp 430-434.
‘18See the speech of the UNEP delegate to
Committee
III of the
Law of the Sea
Conference,
n[t cif, Ref 6. Vol VI, Second
Session, Third Committee,
14th Meeting,
p370.
5qArticle
64(l)
also
provides
that
in
interappropriate
regions
where
no
national
organization
exists
states
shall
cooperate
to create one.
R1)See
The
Environment
Proqramme
(Levels
One, Two and Three) Report
of
the Executive
Director,
UNEP/GC/SO,
15
March 1977, paras 477-480.
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Fisheries. Article 6 l(2) places a general obligation on coastal states
and ‘relevant sub-regional,
regional and global organizations’
to
cooperate
to ensure that the living resources
of the exclusive
economic zone are not endangered by overexploitation.
No specific
tasks are set for the organizations referred to, hence it is a matter for
each organization
to determine both whether it is constitutionally
competent, and what programmes it wishes to undertake in pursuance
of this article. Organizations that fall within the scope of the article
include
FAO
and
its regional
fisheries
commissions,
and
organizations
concerned
with the protection
of the marine
environment, such as UNEP. As no specific tasks are set out, it is
unnecessary
to designate
a lead organization
or to specify
coordinating mechanisms for the agencies.
Article 118 contemplates the creation of subregional and regional
organizations for the conservation of the living resources of the high
seas, but no reference is made to any existing organization that is to
take the initiative and sponsor the creation of such institutions. In the
past, COFI has promoted the formation of such organizations
and
Article XIV of the FAO constitution provides for the conclusion of
agreements creating such regional bodies.f7 UNEP has also indicated
its interest in the conservation of living resources” and it will be for the
existing interagency
coordinating
mechanisms to ensure that no
conflict or duplication occurs. Undoubtedly,
the organization
with
principal responsibility in this field is FAO.
Various provisions in Part V of the ICNT refer to possible action
by intergovernmental
organizations.
Article 63( 1) requires coastal
states to cooperate directly ‘or through appropriate sub-regional or
regional organizations’
in order to conserve transboundary
stocks
and Article 63(2) provides for similar cooperation between coastal
states and states that fish stocks occurring both within the exclusive
economic zone and the adjacent high seas. A similar provision exists
with respect to cooperation
to conserve highly migratory species
(Article 64( 1))s9 and marine mammals (Article 65); and under Article
66(5), the states of origin of anadromous
species and other states
fishing these stocks are to make arrangements
to implement the
provisions of the Convention relating to anadromous species, where
The
existing
organizations’.
appropriate
‘through
regional
organizations to which states could have access are the regional and
species-based fisheries commissions. However, the implementation of
these provisions may require the creation of further regional bodies, a
matter that should be taken up by FAO (COFI). It should also be
noted that the protection of marine mammals is a matter being
considered by UNEP.60
A further provision may be referred to under this category. Article
72, which places restrictions on the transfer by states of rights to
exploit living resources. provides in paragraph
2 that states shall not
be restricted from obtaining technical or financial assistance from
other states or from international
organizations
to facilitate the
exercise of those rights. There is, however, no need, given the context
of the references, to identify organizations from which such technical
or financial assistance might be sought.
A number of activities through regional organizations is envisaged,
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under Article 123, for states bordering enclosed or semi-enclosed
seas. These include coordinating ‘the management, conservation,
exploration and exploitation’ of the living resources of the sea, the
preservation of the marine environment, and scientific research
policies. The regional organizations may also invite other states or
international organizations to cooperate with them. Already such
programmes are sponsored by global organizations, such as the
regional seas programme of UNEP, the cooperative investigations of
IOC, and the fisheries commissions for semi-enclosed seas set up
through FAO, such as the Commission for the Baltic.61The tasks for
the existing global organizations will be to identify those areas where
there is a need for further regional organizations and to provide for
coordination between themselves and the regional organizations, and
among the regional organizations.

61See

J.E. Carroz, ‘The management
of
living resources in the Baltic Sea and the
Development
and
belts’,
Ocean
International Law Journal, Vol 4, 1977,
pp 2 13-232.
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Marine scientiJic research. This section of the text contains three
articles casting very general obligations on organizations. Article 240
requires international organizations to ‘promote and facilitate the
development and conduct of marine scientific research’; Article 243
requires organizations to promote international cooperation in marine
scientific research for peaceful purposes; Article 244 requires
international organizations to ‘create favourable conditions for the
conduct of marine scientific research and to integrate the efforts of
scientists’. Such references relate to all organizations having the
competence within the framework of their constitutions to engage in
or to promote marine scientific research; thus, it is primarily a
reference to IOC, together with the agencies that participate in
ICSPRO. Other organizations would not, of course, be precluded
from implementing the terms of these provisions. Article 239 is a
general provision that ‘competent international organizations’ have
the right to conduct marine scientific research in the international
seabed area, and Article 258 provides that organizations have the
right to conduct marine scientific research in the water column
beyond the exclusive economic zone.
These provisions are enabling by nature; that is, they provide
authority for organizations to engage in marine scientific research
where otherwise it might have been doubted that the general law
permitted them to do so. The provisions do not, however, authorize
any particular organization to engage in marine scientific research. As
mentioned above, the capacity of organizations to undertake
particular activities is governed by their constitutions, which cannot
be altered by the provisions of some other treaty or by the
conclusions of an intergovernmental conference. Thus, whether any
individual organization engages in marine scientific research will
depend upon its constitutional powers as interpreted by the governing
organs of the organization, and a decision to engage in marine
scientific research will have to be taken in the light of the
organization’s existing programme, budget, and priorities. On the
basis of present responsibilities and activities, it can be assumed that
IOC will be a ‘competent international organization’ under these
sections, and, although their involvement will be less, the agencies
participating in ICSPRO will also engage in some marine scientific
research.
The other references in this section of the text to international
organizations are consequential. The articles dealing with the
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circumstances
under which the consent of a coastal state to the
conduct of marine scientific research in its exclusive economic zone is
to be given or withheld and the actual conduct of marine scientific
research (Articles 247(3), 347(4), 248, 249, 250, 253, 254 and 255)
simply refer to the entity actually engaged in marine scientific
research. Thus, the reference could be to any organization entitled in
accordance with Article 239. Article 263 also refers to installations or
equipment
used in research
by the competent
international
organization:
Article 264 establishes the responsibility
of those
organizations
that undertake
marine scientific research both for
ensuring that their activities are conducted in accordance with the
Convention
and for any harm or damage resulting from their
activities; and Article 266 refers to such organizations when they are
engaged in dispute settlement procedures arising out of any dispute
resulting from their conduct of marine scientific research. In each
case. again, the governing
provision
is Article
239; those
organizations
determined by their appropriate organs to have the
competence to engage in marine scientific research would come within
the scope of these articles.
Technology
transfer.
There
are two general references
to
organizations in this section of the text, neither of which requires the
identification of particular organizations to perform tasks. Article 273
calls on states to ensure
that the ‘competent
international
organizations’
in the field of technology transfer coordinate their
activities. In fact, the proposals made above seek to give effect to this
provision. Article 278 makes a general reference to all organizations
referred to in Parts XIII and XIV of the text who are ‘to take all
appropriate
measures’ to ensure the effective discharge of the
functions and responsibilities assigned to them in this part of the
Convention.
In neither case is it necessary to specify particular
organizations.

Impact of ICNT on individual organizations
By way of summary it will be useful to assess the impact of the
articles of the negotiating text on the organizations by identifying the
major roles assigned to them under the text. For this purpose, it is
necessary to look only at the specific references to named and
unnamed organizations,
since it is these provisions that will provide
the most immediate impact for organizations of a new law of the sea
regime. Thus, Figure 1 provides for each organization a catalogue of
the major roles assigned to it under the text.
From Figure 1 it can be seen that the tasks contemplated for FAO
are predominantly those already being carried out by that institution.
They include promoting
the exchange of scientific information
relating to fisheries (Articles 61(5) and 119(2)), promoting studies,
research, assistance to states for the prevention of pollution of the
marine environment
as it affects fisheries (Articles
199 203).
monitoring the effects of pollution on fisheries (Articles 205-207), and
promoting the transfer of technology as it relates to fisheries (Articles
269 and 276). The only new tasks for the organization, apart from
focusing its present activities more directly in line with the provisions
of the text, would be to reconsider
the scope of its regional
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commissions, their adequacy for present needs and their relationship
to other regional bodies concerned with the oceans.
The position of IOC is similar to that of FAO. It, too, is one of the
organizations that is to promote studies, research, the exchange of
information
and other assistance to states for the prevention of
pollution of the marine environment
(Articles 199-203), and to
monitor the effects of marine pollution (Articles 205207).
More
the Commission’s
tasks include
promoting
the
importantly,
publication and dissemination of knowledge resulting from marine
scientific research (Article 245) and promoting the creation of criteria
and guidelines to assist states in ascertaining
the nature and
implications of marine scientific research (Article 252). The IOC also
has the function of promoting the transfer of technology (Article 269),
in particular through promoting programmes of technical cooperation
(Article 270), establishing guidelines for the transfer of technology
(Article 272), and assisting in the creation of regional technology
centres (Article 276). It has also been suggested that IOC might
exercise a major coordinating function in this area.
The other two organizations appear to have more significant tasks
assigned to them under the text. UNEP is to be responsible for
establishing global and regional rules, regulations and recommended
practices
and procedures
concerning
pollution from land-based
sources (Article 208), from the seabed (Article 209) and from the
atmosphere (Article 2 13), with consequent responsibilities concerning
enforcement (Articles 2 14, 2 15 and 223). It, too, has responsibilities
relating to promoting studies, research, programming,
contingency
plans, and other assistance to states for the protection of the marine
environment (Articles 199-203), to monitoring the effects of marine
pollution (Articles 205-207), and to the transfer of technology (Article
269).
IMCO, like UNEP, has responsibilities for establishing global and
regional
rules. regulations,
and recommended
practices
and
procedures, in this case relating to pollution from dumping (Article
2 I 1) and vessel-source
pollution (Article 212) and consequent
enforcement tasks (Articles 2 17-2 I9 and 22 I). In addition, it develops
rules and regulations concerning traffic separation schemes in straits
used for international navigation (Article 4 1) and approving sea lanes
for achipelagic states (Article .53(g)). Like the other organizations, it
has responsibilities
for the promotion
of studies,
research
programmes and other assistance to states for the protection of the
marine environment (Articles 199-203), for monitoring the effects of
pollution (Articles 205-207), and for the transfer of technology
(Article 269).

The need for institutions change
Although it would appear that no case can be made for the creation of
a new international agency within the UN system to deal with the
oceans, there is a need for organizations to take stock of their existing
programmes
and to assess the directions and emphasis of their
activities in the light of the emergence of a regime such as that under
consideration at UNCLOS. To some it may seem surprising that this
study has not identified many areas in which major jurisdictional
conflict is likely to occur between organizations asserting competence
in respect of particular provisions of the text. In fact, the designation
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of areas of responsibility for the organizations in Article 2 of Annex
VII of the text for the purpose of preparing lists of experts for the
special arbitration procedure for the settlement of disputes indicates a
reasonably clear division of functions. Nevertheless, there is a need to
clarify the roles of the organizations
to ensure their functions are
being carried out with a minimum of overlap and with a clearer
understanding
of what each is doing. Therefore,
a number of
approaches have been suggested.
Joirlt committees
It is pointed out above that, in certain areas, a joint committee could
be created by the organizations
concerned to deal with matters in
respect of which their competence
is common. Thus, we have
suggested that a joint interagency committee be established under the
chairmanship
of IMCO, to consider variations in the breadth of
safety zones around artificial islands and other installations in the
exclusive economic zone, in accordance with Article 60(5). Similarly,
we have proposed that an interagency mechanism be established to
receive notifications under Article 199 of danger or damage to the
marine environment from pollution. Joint interagency bodies of this
nature are of common occurrence and can be readily established by
the organizations concerned.

62 Formerly known as the Sub-Committee
Oceanography,
and
the
SubCommittee
on Marine
Science
and its
Applications.
63 Originally established
as a result of the
Stockholm
Conference
on the Human
Environment
as a coordinating
body
‘under and within the framework’
of the
ACC. but reporting also to the Governing
Body of UNEP.
the ECB was wholly
subsumed within the ACC as a result of
General Assembly
Resolution 32/197
of
December
1977.
64 Although
the specialized
agencies are
legally
autonomous,
have
they
commitments
under
their
relationship
agreements
with
the UN to consider
recommendations
addressed
to them.
Moreover,
they have shown in the past
that they are not completely
immune
from pressure brought to bear on their
programmes
by the General Assembly.
0”
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Clar$cation of roles
In two fields, then, there is a need to clarify the roles of some of the
agencies to make it clear that they have the competence necessary to
undertake the tasks.
The first involves establishing the position of a single organization
as ‘lead agency’ for the development
of rules and recommended
practices in the fields of atmospheric and land-based source pollution,
and pollution from the exploration and exploitation of the seabed. A
similar designation should be made for an organization
to grant
approval to rules for the prevention of vessel-source pollution in
‘special’ coastal areas. The second need is for the clarification of the
roles or organizations involved in the field of monitoring.
The question arises whether the designation of a ‘lead agency’ can
be made through existing mechanisms for interagency coordination,
or whether some alternative method will have to be adopted. The
existing coordinating bodies relevant to the oceans, that is the SubCommittee on Marine Affairs of the Administrative
Committee on
Co-ordination
(ACC),62 ICSPRO,
and the Environment
Coordination
Board (ECB)‘j3 have not engaged in allocating tasks
between organizations.
In fact, the increase in tasks for agencies
resulting from UNCLOS
will put greater pressure upon these
coordinating bodies and call into question their adequacy. In the short
term, the clarification of the roles of the organizations may have to
come from decisions made in the governing bodies of the agencies
themselves under discreet or overt pressure from ECOSOC or the
General Assembly.64
Although the general question of coordinating
the work of the
agencies is beyond the scope of this article, the need for close
consultation between the organizations concerned with the oceans is
clear. It has already been noted that each of the four major agencies
in the field share responsibilities under Articles 199-203 concerning
the protection of the marine environment,
under Articles 205-207
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relating to monitoring, and in respect of Article 269 and subsequent
articles concerned with technology transfer. No direct proposals have
emerged, however, for regular appraisal and monitoring by states of
the work of these organizations. The ‘International Commission on
the Law of the Sea’ suggested by the Peruvian delegation at the
Geneva
phase of the Seventh
SessiorF
does envisage some
collaboration between international organizations and states members
of the Commission,66 and the proposal of the Portuguese delegation
for a periodic conference on international ocean affairs67 might result
in similar contacts with organizations. Although it is not possible to
anticipate the eventual outcome of these proposals, it seems essential
that any body or organ set up after the Conference either to review
progress in the implementation of the treaty or to provide a monitor
for international ocean affairs must have the involvement of the four
major organizations concerned with the oceans and, presumably, of
the UN and the International Sea-Bed Authority.
Involvement of these agencies in any post-Conference
mechanism
would ensure collaboration between them and could also provide a
forum for the agencies to report on their activities in implementation
of the law of the sea treaty. This would allow analysis of the
organizations’
programmes
by states concerned with the orderly
management of the oceans and recommendations
from this organ
about agency programmes could be transmitted to the governing
bodies of the appropriate
agencies. Thus, the autonomy
of the
organization would be recognized and preserved. The most effective
method for ensuring that the agencies participate actively in a postConference commission or assembly would be to make the agencies
themselves full voting members of that body. Though the legal and
political difficulties of such a step are recognized, the matter is worth
serious investigation.

Creation of new institutional mechanisms
It has been shown that in the area of the transfer

e5Op tit, Ref 10.
O6Article II, paras (f)-(h).
@’ Op cit. Ref 13.
“*The
General
Assembly
has already
taken action in this area by convening a
Conference
on an International
Code of
Conduct on the Transfer of Technology;
see Res 32/l 88, 19 December
197 7.
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of technology the
existing structure of institutions is not equipped to deal adequately
with the needs that would arise from the implementation of the ICNT.
There is a need for a new body to oversee and to monitor the activities
of agencies in the transfer of technology. The functions of such a
body could be similar to that originally envisaged for UNEP in
respect of the protection of the marine environment. They would
involve promoting interest in the transfer of marine technology,
making studies and developing programmes to encourage the transfer
of technology, identifying areas in which the transfer of technology
has not been effective, monitoring the programmes of other agencies
and making recommendations
to them. The task generally would be
to stimulate and coordinate activity. A body designed for such a
purpose might be created within the framework of IOC’s TEMA
programme, or under the auspices of UNCTAD, or by upgrading the
position, status, and functions of OETO. Though many of the
functions assigned to organizations
under the ICNT can simply be
left for the organizations themselves to implement, this is one matter
that requires a formal decision by the General Assembly on the
appropriate direction to take.68

Regionalism
In addition to the specific institutional

changes and the development
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of interagency
mechanisms,
the trend in the ICNT, and in the
Conference generally, is to place emphasis on approaching questions
relating to the oceans from a regional point of view. The concept of
‘region’ has not been defined in this context;6v in relation to the
matters considered in this study it manifests itself in the many
references in the ICNT to ‘subregional’ and ‘regional’ organizations.
It has been noted already that regional approaches to regulating uses
of the oceans have occurred in fisheries through FAO and also
through UNEP’s regional seas programmes and IOC’s cooperative
investigations.
Regional approaches
to problems have manifested
themselves in other aspects of the UN system and they can be
applied in a number of areas in the regulation of the oceans.70 What is
required,
however,
is an evaluation
of the existing regional
approaches to oceans, problems to determine whether there is any
correlation between definitions of regions, whether common regions
could be adopted, whether new regional institutions should be created,
whether such institutions can only be used for single functions or
whether the regulation of a number of ocean uses can be placed within a
single regional institution, Such a review has been commenced in COFI
in relation to FAO’s regional fisheries commissions,” and the regional
progr~~mmes of other institutions are now also under review.”

A mechanism for aliocating responsibilities

B9 See

Alexander,
L.M.
‘Regional
arrangements
in the oceans’, American
Journal
of Interrlatiorlal
Law,
Vol 71,
1977, pp 84-109:
ibid, ‘Regionalism
and
the law of the sea: the case of semienclosed seas’, Ocean Developt~ent
and
J,ttemntionaiLawJourna/.
Vol2, 1974, pp
15 1. 186. See also Report of the British
Branch Conzmittee on the Law of the Sea
to the 58th Conference of the International
law Association
or ‘The role of regional
agreements
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We have endeavoured to show how the references in the ICNT to
tasks performed by international
organizations
can be related to
existing international
organizations
of the UN system that are
concerned with the oceans. However, some mechanism must be
devised whereby the tasks set out in the text can be formally and
authoritatively
assigned or allocated
to these organizations.
A
number of alternatives are available. UNCLOS could take up the
question once the major outstanding
issues before it have been
resolved. The organizations
themselves could, through the AK
or
other coordinating
body, reach their own conclusions without the
oi
governmental
invol\.cmcnt
representatives.
The
General
Assembly could set up a special working group, composed of
rcprcscntativcs
of the agencies
together
with governmental
representatives to allocate the tasks mentioned in the ICNT formally
to the agencies. The matter could be left to a review body established
after the conclusion of the Conference to monitor the implementation
of the new treaty. A further alternative would be to make no effort to
allocate the functions in the texts to organizations at all, and simply
leave each agency to take on the tasks it considered appropriate.
Conflicts between agencies would have to be resolved through
interagency coordinating mechanisms.
There are difficulties and disadvantages in each of these options. It
has been noted that the agencies generally are autonomous entities;
whether they take on new responsibilities,
is a matter for their
governing bodies. On the other hand, UNCLOS has been first and
foremost a conference of governments, and it would be unlikely that
states that have taken such a close interest in the elaboration of the
articles of the text will show themselves to be willing to assign the
implementation of those provisions to intersecretariat organs. It is true
that the decisions made at the intersecretariat level would be subject to
the scrutiny of the intergovernmental
organs of the various agencies.
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E This stage is simitar to that suggested
in the 18nation
proposal, presented
by
Portugal to the Seventh
Session of the
Conference
(op cit. Ref 15) for an ad hoc
study group on international
institutional
arrangements
in the oceans.
However,
the 18nation
proposal involves a body
appointed by the Secretary-General
of the
UN reporting through him to the General
Assembly. During this process. the views
oi the agencies would be ascertained.
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However, in many cases these organs rely heavily on their secretariats
and exercise little authority in fact over the conduct of interagency
coordination. Thus, to leave the task of identifying the organizations
that are to carry out the functions for agencies in the text of the ICNT
wholly to the agencies would be tantamount to removing the matter
from realistic intergovernmental
control. The Law of the Sea
Conference is a creature of the UN General Assembly and that body
will want to retain ultimate control over the elaboration
and
implementation of the terms of a law of the sea treaty.
To accommodate both the need for intergovernmental
control and
the desire for organizational autonomy it is suggested that the process
of identifying organizations to fulfil the functions set out in the ICNT
be undertaken in two stages. First, the General Assembly should
invite the agencies concerned to establish an ad hoc working group to
consider the text and to endeavour to reach agreement among
themselves on the allocation of functions under the texts.73 This
should be done in respect of those matters where organizations must
be so designated in order that the text may be properly implemented.
Thus, the working group would have the task of considering the
articles included in the category of specific references,
and of
reporting to the respective agencies and to the General Assembly.
If the General Assembly were unsatisfied with the results of this
study, or the working group were unable to designate organizations
for particular articles because of disagreements among the agencies
about their jurisdiction or because an institutional gap existed for the
responsibilities
in question, then the General Assembly
should
establish an intergovernmental
working committee to consider the
question. This committee could recommend that the tasks in the
article in question be assigned to a particular organization, or that an
organization be invited to take a lead role within certain areas, or
that a new mechanism or structure be created to deal with the issue.
These recommendations
would be made to the General Assembly
which in turn could refer them to the appropriate organizations,
Ultimately, of course, it would be for the governing bodies of each
organization
to decide whether they would give effect to the
recommendations.
However, the process suggested here would have
forced states to coordinate internally their own bureaucratic interests,
and so they would be in a better position to make rational choices and
decisions within the governing bodies of the organizations.

Conclusion
The allocation of the tasks assigned in the ICNT to ‘the competent
international organizations’
to specific international
agencies is an
issue that has been largely neglected at UNCLOS.
Yet, as this
analysis shows, many of the critical articles of the text, particularly
those relating to the protection
of the marine environment,
are
dependent for their implementation
upon action being taken by
international organizations. Indirectly, therefore, through the process
of UNCLOS, priorities and guidelines are being set for international
organizations concerned with the oceans. The allocation of the tasks
set out in the text is required urgently, not only to prepare for
the possible adoption of a law of the sea treaty but because even in
the absence of such an agreement the organizations themselves wiil be
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carrying out many of the functions that are referred to in the text.
Indeed. some of these activities have commenced already. The orderly
development of the international management of the oceans is in part
dependent
on the avoidance
of conflict between international
organizations
as they take up new roles arising out of the changing
oceans regime. There is a need, therefore, to provide appropriate
guidance on these new roles and to ensure that adequate mechanisms
exist for organizations to cooperate fully in carrying out their tasks.
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